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ADMINISTRATION. 


}. An administrator is a trustee, and cannot set up the statute of limitations.in bar to the 
next kin or persons entitled to the distribution of assets.—Rubey et al. vs. Barnett. 

2. An administrator can maintain an action of trover in every case where the deceased 
might have done in his life time.—Smith, Adm’r. of Grove, vs. Grove. 51 

3, Sales of real estate of deceased persons made for the payment of debts should conform 
to the requisitions of the statute.—Jarvis vs. Russick & Betzold. 63 

4, The statute confers no power on a sheriff to sell the real estate of deceased persons 
for the payment of debts.—Ib. 

5, For a breach of the condition of an administration bond, suit may be brought for the 
use of the heirs and distributees of the estate, within less than three years from the 
pwving of letters of administration.—State to use of Collins, et al. vs. Stephen- 
son et al. 

6, Upon an order of the county court an administrator may be compelled to make distri- 
pan ae ga after one year from the date of his letters, without any refund- 
ing bond.—Ib. 

7, When an administrator makes a final settlement, the power of the county court over 
his accounts, ceases.—Ib. 

8, Where adult childrea have been reared and educated by their father during his life- 
poset - a0 should be instructed and supported out of his estate after his 

eath.—Ib. 

9. Where older children have been educated and supported out of the estate and distribu- 
tion is made before the younger ones derive any such benefit; the excess received 
by the older should, in making distribution, be charged against them in favor of 
the younger.—Ib. 

10, The administration law of this State which prohibits an attorney at law from being 
taken as security upon an administration bond, is merely directory ; and was not 
designed to avoid the bond where the law has been disregarded:—Hicks vs. Cho- 
teau, adm’r. of Choteau. 

11. If an administrator’s account, on a settlement before the county court, shows that he 
has no cash, but only property in his hands, and the court makes an order that all 
demands of a particular class be paid, it is upon the implied condition that funds 
sufficient for that purpose first come into his hands; and a creditor of that class, 
who sues out a scire facias to compel payment of his demand, must show that the 
property has been converted into cash.— Polk vs. Farrar et al. 356 

12. A waiver of notice of a claim against an estate, made in open court, and noted upon 
the record, or upon the claim, is such evidence of an exhibiting of the claim as 
he + * it out of the statute of limitations.—Milan, adm’r. &c. vs. Pemberton, 

r. &c. 

13. The statute of limitations runs against executors and administrators.—Ib. 

14. When a judgment against the deceased is presented in the county court for allowance 
against the estate, itis tne duty of the court to classify it for payment.—Wood & 


Oliver vs. Ellis, adm’r. 
ABANDONMENT. 
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1, Landes et al. vs. Perkins. 








ABATEMENT. 


1. A plea in abatement to an indictment, alleging the pendency of another indictmeut for 
the same offence, should specifically show that the indictment plead to was the 
one first found, and that the offensive act charged in each indictment is the same. 
Austin vs. State. : 


ACCEPTANCE. 


hb. Where a debtor verbally accepts a written order from his creditor, in favor of a third 
person, he becomes liable to the latter for the amount of the acceptance.—Curle 
& Goddin vs. St. Louis Per. Ins. Co. 

2. The bank of Missouri does not become debtor to the holder of a United States govern- 
ment draft, until it ig accepted, although she has funds of the government on de- 
posit. properly subject to the payment of it.—Janney & Miiler vs. Bank of Mis- 
souri, garnishee of Smith. 


ACKNOWLEDGMENT. 


. Constable's return—1. 

. Conveyance—l1. 

. An acknowledgement by the wife of a deed (executed by husband and wife) under the 
law in 1821, was sufficient to authorize it to be recorded, she being a grantor.—Meyer 
vs. Campbell, McNiff & Barnes. 


AGENT. 


. Where A appears in the body of an agreement to be the contracting party, and his name 
is signed to it at the proper place, “A by his agent C,” it is the contract of A, and 
C cannot be made liable upon it.—Thompson vs. Choteau & Valle. 


APPEAL—APPEAES FROM J. P. 


. Appeals {rom justices of the peace, in the county of St Louis, should be taken to that 
court whose sittings commence first after the appeal, having jurisdiction to try the 
case at that term.—Patten vs. Nelson. 


ASSIGNMENT—ASSIGNOR AND ASSIGNEE: 


. A debtor in failing circumstances transferred to one of his creditors two stocks of dry 
goads to secure hisdebt. Upon an inventory of the goods at their prime cost the 
amount greatly exceeded the debt. They were sold by the creditor at auction, and 
the proceeds of the sale fell short of the debt. Held, 

That if the creditor made no unnecessary sacrifice of the goods, he is accountable 
only for the proceeds obtained through the auction sale.—Cohen, garnishee of 
Mazalski. vs. Wolffe & Hoppe,. 

2. In a suit instituted by an assignee against the payee of a promissory note, if the as- 
signee proves the maker fo be insolvent at the time of its maturity, his insolvency 
will be presumed to continue until the contrary be shown.—Mullen vs. Prior. 

. An instrument of writing for the payment of a specific sum in property, is assignable 
under the statute.—Knighton vs. Tufli. 


ASSUMPSIT. 


A person who has a right to a specific and proportionate part of the proceeds of the 
sale of property, may maintain assumpsit against any person having possession of 
it.—Robbins vs. The Alton and Marine Fire Ins, Co. 

. A contracted with B to build him a boat: B employed workmen to execute the work; 
after the work was completed, A promised B that if he would deliver him posses- 
sion of the boat, he would pay all the. demands of the workmen who had been 
working on the boat. Held, 


That the workmen could not maintain assumpsit against A upon this promise, there = 


being no consideration to uphold it.—Jones et al. vs. Miller 
. Where an article of co-partnership has been obtained by fraud, and money. paid upon 
it, the person defrauded may treat the article as a nullity, and recover his. money 
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on the common count, in assumpsit, for money had and received.—Magoffin vs. ie 


Muldrow. 

. Where a special contract is so far executed, that nothing remains to be done between 
the parties but the payment of the money, it may be recovered under the common 
counts in assumpsit.—Ingram vs. Ashmore 
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ATPACHMENT. 


. A debt evidenced by a negotiable note may be attached in the hands of the payor to 
satisfy an execution debt of the payee.—Quarles & Thompson vs. Porter. 
. A bond executed under the statutes concerning ‘‘attachments,?’ which omits part of 
the condition specified in the act, is nevertheless valid as to the conditions con- 
tained in it.—State to use of Cameron vs. Berry & Berry. 376 
A promises B (who was goingto Europe for his family) that ifhe would bring with him 
A’s son, (who lived at the distance of one day’s travel from where fhe family of B 
resided) he would pay him one hundred dollars, and pay the expenses of his son; 
B went for the boy, but his mother refused to let him leave. Held, 
That B being prevented from complying with his contract by the wife of A, could 
maintain indebtitatus assumpsit for his services in endeavoring to get the child.— 
Lemp vs. Streiblein. 456 
. Chambers vs. Kelly. 514 
. In an attachment suit the return of the sheriff constitutes part of the record, and that 
error may be assigned in it.—Walsh vs. Agnew. 521 


AUCTIONEER. 


. , 
. Alieensed auctioneer cannot delegate to another his authority to sell.—Stone vs. 
State. 


BAILMENT. 


. The parchaser of a‘slave from. a borrower who has had five years possession, without 
any demand being made, and without the execution of any instrument of writing, 
can hold the slave against the bailor, although at the time of the purchase he has 
full knowledge of the circumstances of the title.—Cook vs.°Clippard. 379 


BANKRUPT. 





. By the bankrupt law of 1841, the assignee is substituted to all the rights of the bank- 
rupt.— Benoist vs. Darby, assignee of Anderson, to use of Camden. 196 


BILL OF EXCHANGE. 


. A person who endorses a bill of exchange to another, whether for value or for the 
purpose of collection, shall come to the possession thereof again, he shall be re- 
garded, unless the contrary thereof appears in evidence, as the bona fide holder 
and proprietor of such bill 4 and sball be entitled to recover, notwithstanding there 
may be on it one or more endorsements subsequent to the one to him, without pro- 
ducing any receipt or endorsement back from either of such endorsees, whose 
names he may strike out from the bill or not, as he may think proper.—Glasgow 
vs. Switzer. 395 

. An affidavit to prove an endorsement upon a bond, bill or note, under the act of Feb., 

16, 1847, may be taken before a justice of the peace.—Ib. 


BOATS AND VESSELS. 


. The statute of this Stete concerning boats and vessels, is limited in its provisions to 
contracts made within the Stale, with boats used in navigating the waters of this 
State.—Noble vs. Steamboat St. Anthony. 261 

. A boat cannot be sold under an execution issued by a justice of the peace under the 
act of March 26, 1845, concerning boats and vessels.—Markham vs. Dozier and 
Pancoast. 288 

. Under the statute of this State concerning “* Boats and vessels,” no lien attaches upon 
a boat for money borrowed by the master to pay the debts of the boat.—Bryan and 

Miltenberger vs. Steamboat ‘Pride of the West.”’ 371 

. The statute of this State concerning boats and vessels, is limited in its provisions to 

contracts made within the State.—Twitchell vs. Steamboat Missouri. 412 

. Where a person furnishes a boat with articles, under a special contract, and delivers 
them on different days, the lien attaches upon the delivery of the first articles.— 
Steamboat Mary Blane vs. Beehler. 477 

. In computing the time within which suit against a boat for stores should be com- 
menced, the day on which the delivery was completed should be excluded.—Ib. 

- Persons who furnish supplies to a boat, are not bound to inquire whether the master 
or agent who has actual possession of it, is legally entitled to such possession, in 
order to secure a lien.—Steamboat Lehigh vs. Knox and Knox. 508 

. Plaintiff acquired a lien against the steam boat “Sea Bird,” under the statute of this 
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State, for stores and supplies furnished her. After plaintiff’s lien accrued, suit 
was instituted against the owners in the State of Louisiana, the buat attached and 
sold to satisfy the judgment 
Held: That this sale of the boat did not divest plaintiff ’s lien —Steamboat Sea 
Bird vs. Beehler. 569 


BONDS—CONDITIONS OF 


. Ar acceptance of a deed of inferior value to such an one as the grantee is by his con. 
tract eutitied to, as a compliance with such contract, is a waiver of such better 
title-— Minor vs. Edwards and Price. 137 

. What acts do constitute a waiver of a condition in a bond, is a question of law to be 
determined by the court: Whether any of the acts which constitute a waiver do 
exist in the paticular case upon trial is a question of fact to be decided by the 
ju —Ib. 

. An coaisiomes of a deed for land while there are liens upon it, by defendant holding 
plaintiffs obligation for a *‘clear title in fee simple,”’ is not a waiver of the obliga- 
tion, unless he had knowledge of the liens when he took the deed ; or unless he 
failed ? make his objection, within a reasonable time after discovering the de- 
fect.—Ib. 

. A person may by his acts, words, or mere silence, waive his rights secured by bond; 
but the acts from which such waiver is inferred should be unequivocal.—Ib. 

State to use of Cameron vs. Berry & Berry. 376 

. Where a defendant in an execution executes bond for the delivery of property on the 
day of sale, and fails to comply with the conditions of his bond; if the value of the 
property be less than the debt, the judgment against him and his securities should 
be for the value of the property and ten per cent. interest.—Lee, Martin § Finnen 
vs. Moore. ; 

. Insuch case where the value of the property is greater than the debt, the judgment 
should be for the debt and ten per cent. interest.—Ib. 

. If part of the property be delivered, (though not a performance of the condition of the 
bond) whatever amount is made by the sale of it should be credited upon such 
judgment.—Ib. 


o 
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BONDS AND NOTES. 


. A bond made payable to the justices of the county court by their names for the use of the 
ceunty, should be sued upon jn the name of the surviving justices to whom it was 
executed.—Craig vs, Callaway county court. 

. Where a note is executed to another for the use of a county, suit brought upon it must be 
instituted in the name of the person who is the legal owner.—Linn county vs, Holland 
and Beckett. 

3. An affidavit to prove an endorsement upon a bond, bill or note, under the act of February 
16 1847, may be taken before a justice of the peace.—Glasgow vs. Switzer. 
The holder of a negotiable note under the statute, endorsed by the payee to A or bearer, 
is considered the Jegal owner.—McDonald vs. Harrison. 
. An instrument of writing for the payment of a specific sum in property, is assignable 
under the statute.—Knighton vs. Tufli. 
A bond executed to A, guardian of B, is evidence of a debt duc to A, and may be sued 
upon by the legal representative of A.—Jeffries vs. McLean Ex’r. 538 
Where the cashier of a bank through mistake, cancels a note executed to the bank, it does 


not affect the right of the bank to recover the debt.— Boulware vs. the bank. 543 


CANCELLATION. 
. Bonds and_notes—7. 
CHANCERY. 


. A bili which seeks an account for rents and profits of real estate, and an account of per- 
sonal estate is not multifarious. —Ruby et al vs. Barneit. 

. Where an execution creditor, by his statements, induces persons not to bid for property at 
a sheriff *s sale, and is thereby enabled to buy it at a great sacrifice, a court of chan- 
cery will not ratify the sale at his instance.—Rose vs. Bates. 

. A decree against the heirs of a fraudulent purchaser, should impose no penalty upon them 
for the improper conduct of their ancestor ; but in adjusting the rights of the parties, 
the improvements made by the ancestor if equal to, should be set off against the rents 
and profits—smithvs, Isaac, William et al (of color.) 

. Where a demurrer toa bill in chancery is overruled, the court cannot enter up a decree in 
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conformity with the facis stated in the bill, but should compei the defendant to answer, 
—Cole county and E. Barcroft vs. Angney, Price and Davison. 152 

5. Question: Has a court of chancery jurisdiction to arrest, by injunction, the sale of land 
levied on underan execution issued from a court of law, upon the sole ground that the 
land does not belong to the defendant in the execution, or has passed from him.-—Ib. 

6, After a chancery cause is fully submitted upon hearing, it is discretionary with the chan- 
cellor cither to dismiss the bill without prejudice, or render a final decree. When this 
discretion has been soundly exercised by the chancellor, his action wil] not be disturbed 
by the supreme court.—Dogzet et al. vs. Lane etal. . 

7. Complainants filed their bill to compel defendants to re-assign a leasehold interest in real 
estate, Which they had absoiutely assigned to defendant. The supreme court approved 
the action of the circuit court in dismissing the bill without prejudice——Mcad and 
Beckman vs. Knox. 284 

8. A debtor on the eve of insolvency conveyed te certain securities jointly, property to in- 
demnify them against the payment of the debts for which they were severally bound ; 
if the property proves sufficient to secure them fully, a court of equity will make them 
bear the loss proportionately, unless there is a clearly expressed intention to give some 
a preference.—Hlayden vs. Cornelius, Lamme and Payne. 2 321 

9. If a person obtain a certificate of purchase, for a tract of land, from the State land 
officers by fraudulent practices upon the rights of another, a court of equity will 
compe! the transfer of a certificate thus obtained to the person defrauded.—Huntsucker 
vs. Clerk. 333 

10. Where a covenant of seizin, contained in a deed, is broken, and the covenantor dies 
before the defect of title is discovered, if his personal representative will procure a 
good title m himself, a court of equity will compel the purchaser to accept a convey- 
ance from him. F 

And will alse enjoin a judgment at law, for the purchase money and interest, obtained on 
account of the breach of the covenant of seizin contained in the deed.—Reese vs. 
Smith Ex’r. of Smith. 344 

11, A sheriff ’s deed may be impeached and set aside for fraud, by a procecding upon bill in 
chancery.-—Teubner vs. Moller. 528 

12, An unsealed instrument of writing conveying land in trust to secure the payment of a 
debt, creates an equitable lien upon the Jand, which canbe enforced by a court of 
equity.——Sappington vs. Boly. 567 

13, Where a valid Jegal objection appears upon the face of the proceedings, through which 
the adverse party can alone claim title to the complainant’s Jand, there is not inlaw 
such a cloud upon the complainant’s title as to authorize him to apply to a court of , 
chancery to sct aside such proceedings.--Gamble vs. the city of St. Louis. 617 

14, But where the claim of the adverse party to the land is valid upon the face of the proceed- 
ings, or of the instrument sought to be set aside, and extrinsic facts are necessary to 
show the invalidity of these proceedings, the court of chancery may interfere to remove 
such a cloud upon the complainant’s title.—Ib. 


CHOSES IN ACTION. 


i. Choses in action do not go in succession.——Craig vs. Callaway county court. 


CLERKS. ' 


1. The provision in the eighth section of the act ‘regulating clerks’’ (Rev. stat. page 201) that 
‘if there be a tie on contested election, it shall be determined by the court to which 
the office belongs” is constitutional.—_Lewis vs. the State at the relation of Mayo. 128 
2. A clerk is not guilty of a breach of official duty in refusing to issue more than one exe- 
cution at the same time to different counties.—State to usc of Movers et al. vs. Ru- 


Jand and O’Fallon. 265 
COMMON CARRIER. 


1, A common carrier, upon our western waters, is not responsible for not drying merchandize 
which has been wet and damaged by inevitable accident.--Steamboat Lynx vs, King 


& Fisher. 272 
CONSTABLES’ RETURN. 


1. The failure of a constable tospecify in his return, that the writ was served in the township, 
will not vitiate ail the subsequent proceedings had upon it, so that they may be pro- 
nounced void in a collateral suit.—Crowley vs. Wailuce. 143 


CONSTITUTION. 


1, The provision in the eighth section of the act “‘regulating clerks,” (Rev. Stat. page 201) 
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that “if there be a tic or contested election, it shall be determined by the court to 
which the office belongs,’ i3 constitutional —Lewis vs. the State at the relation of 
Mayo. 128 
2. The act of the general assembly (Sess. acts, 1847, p. 123) imposing a tax upon lawyers, is 
constitutional.—Simmons vs, State. 


CONTRACTS, COVENANTS AND PROMISES. 


1, Benoist vs. Darby assignee of Anderson to use of Camden. 196 
2. If A for a valnable consideration makes a promise to B for the benefit of C, C may maintain 
an action in his own name on such promise.—Corl vs. Riggs, Levering & Doughty, 430 
3. If A, for a valuable consideration, makes a promise to B for the benefit of C in such case 
1st. C may maintain an action in his own name upon the promise, or 2d. B may sue 
upon it for the use and benefit of C.—Belt vs. McLaughlin to use of Cotton 433 
4. Where A appears in the body of an agreement to be the contracting party, and his name is 
signed to it at the proper place, “A, by his agent C,?? it is the contract of A, and C 
cannot be made liable upon it.—Thompson vs. Choteau and Valle. 488 
5. Marriage is a civil contract, and cannot be dissolved by the State Legislature.—Bryson vs 
Campbell 498 
6. Ingram vs. Ashmore. 574. 


CONVEYANCE. 


1. Where the certificate of acknowledgment of the clerk of the circuit court, upon a deed. 
executed by husband and wife to convey lands of the wife, states that the wife upon 
‘“tseparate examination, acknowledged and declared that she executed the deed, and 
relinquishes her dower in the Jands mentioned in the deed,” the deed will not passa 
fee simple interest of the wife.—McDaniel vs. Priest. 544 

2. An unsealed instrument of writing conveying land in trust to secure the payment of a 
debt, is not sufficient per se, to authorize a sale and conveyance of the land by the 
trustee.—Sappington vs. Boly. 


CORPORATIONS. 


1. A corporation is not liable to an action for damages consequential upon the grading and 
paving of a street, directed by the corporate authority, in pursuance of an ordinance 
authorized by its charter.—City of St. Louis vs. Gurno. 414 


COSTS. 
1. Sheriff.—Trial before —-1 
COUNTIES. 


1. The object of the 3d and 4th sections of the act ‘‘to enable counties to make contracts, 
&c.’’ (Rev. stat. p. 289) is not to change the rules of pleading, but to place counties 
upon a fyoting with individuals.—Linn county vs. Holland and Beckett. 127 


COUNTY TREASURER. 


1. Where a county treasurer owns a warrant drawn upon a particular fund, and applies the 
money according to that fund in payment of his own warrant, to the exclusion of 
others presented, it is a legal disbursement of the fund.—Marshal! vs. Platte county 
to the use of Johnson. 


COURTS OF RECORD. 


1. What a court of record does is known alone by its record: its doings and proceedings 
cannot be established by parol testimony—Milan Adm’r, &c. vs. Pemberton Ex'r. 5% 


COVENANTS—BREACH OF. 


1. For a breach of the simple covenant of seizin, contained ina deed, the covenantee is enti- 
tled to damages equal to the purchase money and interest.—Reese vs. Smith Ex’r. of 
Smith. 344 

2. For a breach of the statutory covenant of seizin of an indefeasible estate, contained in a 
deed, the covenantee cau recover only nominal damage until the estate has been actu- 
ally defeated, or the right to defeat it has been extinguished.—Ib. 

3. Where a covenant of seizin, contained in a deed is broken, and subsequently to the breach 
the covenantor acquires the title (if theze be in the deed a covenant of general war- 
ranty by virtue of which the covenantce will, by operation of law, be vested with 
the subsequently acquired title) the damage can only be nominal, --Ib. 
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DAMAGES. 


1. A person who sets fire around his own farm, does it at his peril: and if it occasions dam- 
age to another, he is liable under the statute, no matter what may have been his 
motive.—-Finley to uce of Boone county vs. Langston. 


DEBT. 
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{. The common law action of debt will not lie on an instrument of writing for the paymert 
of a specific sum in property.—Knighton vs, Tvfli. 2 


DEBTOR AND CREDITOR. 


1, Where debtor verbally accepts a written order from his creditor, in favor of a third person, 
he becomes liable to the latter for the amount of the acceptance.—Curle & Goddin vs, 
St. Lonis Per. Ins. Co. 

2. Janney & Miller vs, Bank of Missouri garnishee of Smith. 


DEEDS—DELIVERY OF—VOIDABLE. 


1, The legal effect of the delivery of a sheriff ’s deed, is to vest the title in the purchaser, Ly 
relation, from the day of sale: and is admissible in evidence to establish an allegation 
of title at that date.—Crowly vs. Wallace. 

2. The certificate required to be endorsed by the clerk upon a sheriff ’s deed, need only be a 
certificate that the deed was acknowledged: if, however, lie adds a copy of the entry 
required to be made by him on his record, it is superfluous, and will not vitiate the 
acknowledgment.—Ib. 

3. A conveyance to husband and wife, in fee, veststhe estate in them as one person, the 
whole of which remains in the survivor of them —Gibson vs. Zimmerman, 

4, Coaveyance—1. 

5. A deed of bargain und sale executed by husband and wife on the 4th November, 1816, 
purporting to convey the wife's real estate, the wife being at that date an infant, may 
be avoided by their deed executed to another person on the Sth February, 1846.—Youse 
vs, Norcoms. 

6, Acknowledgment—3. 


DEDICATION. 


1. Facts stated which the court consider sufficient to warrant a court or jury in presuming 
that certain private property has been dedicated to public use —Gamble vs, the city of 
St. Louie. 


DEPOSITIONS. 


1. Where a party is present at the taking of depositions, and makes no objection to the form 
of questions, it is too Jate to make them at the trial_—Walsh vs. Agnew, 


DESCENTS. 


1. A conveyed by deed, a tract of land to B, (the wife of C) ‘and to the heirs of her body,” 
‘thabendum to her and the heirs of her body.”? Band C had four sons and one daugh- 
ter, Bdied. Held— 

l. That by the common law the deed conveyed to B an estate in fee-tail ; but by the 4th sec- 
tion of the act concerning conveyances, Rev. code 1&25, she tcok only a life estate in 
the premises: and that upon the death of B. her husband did not become tenant by 
courtesy. Upon the death of B, the first denee-—plaintiff, who was the eldest son of 
Band C, became entitled to the premises “‘according to the course of the common 


law.””—Burris vs. Page. 
DEVISE. 


1. An absolute power of disposition over property conferred by will, not controlled by any 
— or limitation, amounts to an absolute gift of the property.—Rubey et al vs 

rnett. 

2, Testator gave all his estate, both real and personal, to his wife during life: also gave her 
power to dispose of all his estate atherdeath. Held that the wife acquired only a life 
estate in the property of her husband. ‘That the power of disposition given to the wife 
is a Mere power, and if not executed, the property, both real and personal, at the 
death of the wife, descends to the heirs of the testator.---Ib. 


DISTRIBUTION 


1. Where older children have been educated and supported out of the estate, and distribution 
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is made before the younger ones derive any such benctfit; the excess received by the t 


older should, in making distribution, be charged against them in favor of the younger And 
a) Se 4 . otte - 4 
—State to use of Collins et al vs Stephenson. 178 ( 


DIVORCE. ) i Ue 


a 
1. Upon an application for a divorce where both parties are found guilty of any of the enu- ! 
merated offences for which a divorce may be granted, the court should dismiss the 8. A Jt 
bill.—Nagle vs. Nagle. 53 
2. Marriage is a civil contract, and cannot be dissolved by the State legislature.—Bryson vs. 9. Tay] 
Campbell. 498 10. Ii , 
EJECTMENT. 11, Hic 
a ad 
1. The principic asserted in Boyce vs. Papin, 11 Mo. R. 16 recognized.—Archer vs, Bacon. 1149, ada 
2. The notice of location to the Surveyor General when the laud had been surveyed, and the 
location and platte of survey When a survey Was necessary, is sufficient to support an 
action of cjectment under our statute allowing such actions on New Madrid loca- 
tions.—Cabanne vs. Lindell. 184 
3. Aun action of ejectment muy be maintained on a confirmation by the board of commis- 
sionors for the adjustment of land titles. —Landes etal vs. Perkins. 938 
4. The title of a mortgagee afier forfeiture, is such an outstanding title as will preventa plain-- 
tiff in ejectment from recovering.—Meyer vs. Campbell, McNiff and Barnes, 


ERROR—WRIT OF. 


1. The action of a county court, refusing to receive a report presented by commissioners ap- 
pointed by the general assembly to survey and mark out a State road, is not a final 
judgment such as will sustain a writ of error,—-Platte county court vs. McFarland 
et al. 166 


ESTATE—FEE TAIL. 


1. Burris vs. Page. 
ESTOPPEL. 


1. Where 2 widow claims land in her own right, the fact that dower has becn allotted to her, 
does not estop heror those claiming under her from asserting such right.-—'Thompson 
vs. Renue. 

2. A mortgagor, and those clximing under him, are estopped from saying that no title was 
conveyed to the mertgagee.—-Bailey vs. the Trustees of Linclon Academy. 174 

3. In a contest between two aliences under ihe same alienor, one of them is not estopped 
from showing an outstanding title adverse to that of his grantor.—-Landes et al. vs. 


Perkins. 238 
EVIDENCE. 


1. To entitle a varty to give parol evidence of the contents of original papers in a suit wied 
before a justice of the peace whose term has expired, he must first prove their loss 
either by the official certificate of his successor, or by his examination under oath.— 
Apperson vs. Ingram. 

2. Ahad acontract with the post office department to carry the mail between two points: B 

agreed with him to carry the mail upon the route for a certainsum per annum. Upon a 
suit instituted by A against B upon this contract between them, held, 

Ist. That a written contract signed alone by the post master general, was competent evidence 
to prove that a contract existed between A and the post office department. 

Qd. That asimilar contract between & and the post office department subsequently made 
was not competert evidence.—-Hanger vs. Imboden. 85 

3. Upon the trial of a qui tam action, founded “on the statue to prevent the firing of woods, 
marshes, and prairies;’’ evidence to prove that the Jand where the fire was set out 
belonged to the defendant, is irrelevant.—Finley to use of Boone county vs. Langsion. 120 

4. The record of a suit for partition, between persons representing themselves as the heirs of 
a person, is evidence of the partition ; but not of the heirship of the individuals so 
representing themselves; this must be proved by evidence aliunde.—Archer vs. Bacon. 149 

4, The statute of this State making the printed statute book evidence of private statutes does 
not dispense with the requirement of the common law that they must be produced in 
evidence.—Bailey vs the Trustees of Linclon Acacemy 174 

5. Where particular knowledge of a fact is sought to be brought home to a party, evidence 
of the general reputation and belief of the existence of that fact among his neighbors, 
is admissible to the jury as tending to show that he alsp had knowledge as well as 
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Vs 
they.-~ Benoist vs. Darby Assignee of Anderson to use of Camden. 

o, Anactual and real party toa suit, whether named on the record as such or not, cannot be 
cempelled to testify against himself.—-[b. 

7. Upon a plea of insanity to an indictment for murder in the first degree, it is competent for 
a witness to give his opinion as to the state of defendant's miad prior to and atthe time 
he commi.ted the act.--Baldwin vs, State. ra 

8. A joint owner oF a steamboat is a competent witness against the other owners, to prove 
the joint ownership and tortious acts committed by them.—Lec et al vs: Murray. 

9. Taylor vs. Maguire. 

10. Jf apersou has an interest in a trust fand, he is not a competent witness to increase the 
fand.—-Hayden vs, Cornelius, Lamme and Payne. 

11, Hicks vs, Choteau Adim’r. of Choteau, 

12. The principal ina promissory note (bearing ten per cent. interest) against whom a judg. 
ment by default has been rendered, is a Competent witness for his securities, after 
having been released by them from payment of all costs that might accrue against 
them on account of tacir suretyship ; and also from all interest beyond the rate of six 
per cent. upon the amount which should be adjudged against them.—Hogg Adm’r. of 
Garrett vs. Breckenridge and Ferguson. 

. State vs. Wittmar. 

Confeésions of a defend.int to an officer having charge of him, induced by the officer telling 
him that *the would not appear against him in court if he would confess and tell him 
all about the act,” that ‘he had better confess and could give state’s evidence” are 
not admissible against him.—-Couley vs. State. 462 

. Leading questions may be asked, in the sound discretion of the court, on a direct exam- 
ination, where a Witness is interested to defeat the party calling him, or manifests u 
disposition to evade questions, or appears reluctant and unwilling to give evidence,—— 
Walsh vs. Agnew. 

Wills 1-2. 

. The confession of a defendant, not made in open court, or on cxamination before a cum- 
mitting court, but to an individual, uncorroborated by circumstances, and without proof 
aliunde that a crime has been commitied, will not justify a conviction.-—Robinson vs. 
“tate. 592 

18. Milan Adm’. §c. vs, Pemberton Ex’r. &c. 598 

EXECUTIONS. 


1. By the territorial law, unconfirmed land titles were subject to sale under execution.— 
Landes et al. vs. Perkins 238 

2. The fact that a part of the description set forth in an advertisement for the sale of land 
under execution 1s false, will not vitiate the sale if the premises are otherwise cer- 
tainly described. —Ib. 

3. Prior to 1826, the sale of the lands of deceased persons was authorized under execu- 
tions against their personal representatives.—1b 

4, Markham vs Dozier & Pancoast. 

¥. If an execution is regular upon its face and emanates from a court having jurisdiction 
of the subject, it will justify au officer in making a levy. He 1s not bound to go 
behind the writ and inquire whether the judgment upon which it issued is regu- 
lar.--Higdon vs, Conway. , 

6. Judgments.--5, 6. 





FEME COVERT. 


t. A feme-covert may institute suit in her owr. name, to secure her rights, where she lives 
separate from her husband, acting as a feme-sole under articles of separation, if her 
husband resided without the State.—Rose vs. Bates. : 


FORCIBLE ENTRY AND DETAINER. 


t. A devisee cannot maintain an action of unlawful detainer, against a tenant of his tes- 
tator. The case of Holland vs. Reed, 11 Mo. Rep. affirmed.—Picot vs, Mas- 


terson, 


FOREIGN JUDGMENT. 


1, Where a transcript of a judgment, rendered in another State, shows that the ‘writ 
was executed by a deputy sheriff, and returned by him as such,” but states that it 
_ was ‘‘duly and legally executed,” the presumption is that it was done ‘according to 

the laws of that State —Lackland vs. Pritchett. 
2. Where such transcript contains a commission from the Governor of the State, to a per- 
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PA 
son appointing him special judge, the appointment is-presumed to have been legal, 


although the commission does not purport to be under the great seal of State.—Ib. 
FORMER JUDGMENT. 


1. To constitute a former judgment a bar toa subsequent suit, it must appear to have 
been a decision upon the merits of the case: a judgment of non-suit is not a decision 
of the merits, and is no bar to a second action for the same cause.—Taylor vs, 
Larkin, assignee of Block. 

2. In order tu constitute a former judgment a bar to another suit, it should appear that 
both suits are for the same cause of action and between the same parties ——Corl vs. 
Riggs, Levering § Doughty. 


FRAUD. 


1. A purchase of trust property, by a trustee, at a very reduced price, carries fraud on 
its face---Ralph Smith et al. vs. Isaac, William, et al. (of color.) 

2- If a father in failing circumstances purchases property with his own money and has it 
conveyed to his minor children, it is void as to subsequent purchasers of the property 
— him and as tohis subsequent creditors——Howe § Wallace vs. Waysman 
et al. 

3. A bona fide purchaser for a valuable consideration, is protected under the statute of 13th 
and 27th Elizabeth, as adopted in this country, whether he purchases from a fraud- 
ulent grantor or a fraudulent grantee.—Ib. 

4. If a-bankrupt on the eve of his bankruptcy, fraudulently deliver goods to one of his 
creditors, the assignee may disaflirm the contract and recover the value of the 
goods in trover; but if he brings assumpsit he affirms the contract, and then the 
creditor may set-off his debt --Benoist vs. Darby, assignee of Anderson, to use of 
Camden. 

5. The facts that a vendor was a man afflicted with chronic disease, and the purchaser 
was his family physician, wili not wairant an inference of fraud, especially when 
there are no attending circumstances to corroborate such an inference.——Doggett et 
al, vs. Lane et al. 

6. If a person having a right to an estate, encourages a purchaser to buy it of another, 
a ‘oe shall hold it against the person who has the right --Huntsucker vs. 
Clark. 

7. Where an article of co-partnership has been obtained by fraud, and money paid upon 
it, the person defrauded may treat the article as a nullity, and recover his money 
on the common count, in assumpsit for money had and received.—Magoffin ve. 
Muldrow. 

8 If avendor uses means likely to impose on a person of ordinary prudence and circum- 
spection, by throwing the purchaser off his guard on a point where he might rea- 
sonably place confidence in the representation made to him, and damages results to 
the purchaser. it is fraud. The inquiry as to theexistence of such facts should be 
submiited to a jury.—Griffith vs. Eby. 

9. A sheriff’s deed may be impeached and set aside for fraud, by a proceeding upon bill 
in chancery.—‘Teubner vs. Moller. 


FRAUDS, STATUTE OF. 


1. Aheld a mortgage upon property which was about to be sold to satisfy an execution, 
(having priority over the mortgage) in favor of B. Before the sale a verbal con- 
tract was made between them, that B should purchase the property, and upon pay- 
ment of the amount of the execution and certain rents, he should convey it to A. 
B relies upon the statute of frauds to protect him. Held that Bis not protected by 
the statute of frauds; that it is the province of courts of chancery to enforce such 
contracts —Rose vs. Bates. 

2. The purchaser of a slave from a borrower who has had five years possession, without 
any demand being made, and without the execution of any instrument of writing, 
can hold the slave against the bailor, although at the time of the purchase he has 
full knowledge of the circumstances of the title —Cook vs. Clippard. 

3. An’unsealed instrument of writing conveying land in trust to secure the payment of a 
debt, is not sufficient per se, to authorize a sale and conveyance of the land by the 
trustee.—Sappington vs. Boly. 


GIFT. 


1. An absolute power of disposition over property conferred by will, not controlled by any 
— or limitation, amounts to an absolute gift of the property.—Rubey et al. 
vs. Barnett. 


196 


512 
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HABEAS CORPUS. 


1. A circuit court, or judge theieof in vacation, has authority to tssue a writof ‘‘habeas 
corpus,?? for a person confined upon an indictment found in another court of compe- 
tent jurisdiction; and it such court or judge should order such person to be dis- 
charged, the jailor having custody of him, is justified in obeying the order, however 
erroneous ard illegal it may be.— Martin vs. State. 


HUSBAND AND WIFE. 


. The personal savings and profits made by the wife, and which her husband allows her 
to apply to her own separate use, in equity, vest in her as against the claim of her 
husband and his legal representatives.—Gentry, adm’r. vs. McReynolds adm’r, & 


INFANCY. 


. Adeed of bargain and sale executed by husband and wife on the 4th November, 1816, 
purporting to convey the wife’s real estate, the wife being at that date an infunt, 
may be avoided by their deed executed to another person on the 5th February, 1846, 
Youse vs. Norcoms. 


INSTRUCTION. 


. It is not indispensable to the giving of an instruction that the evidenee should estab- 
lish conclusively the hypothesis stated in it; if there be any evidence conducing 
to establish the assumption, it is sufficient to authorise the giving of the instruc- 
tion, and it is for the jury to find whether the facts stated are made out by the evi- 
dence.—Bradford vs. Pearson. 

. Roboins vs. The Alton Marine Fire Ins. Co. 


JUDGMENTS—LIENS OF—OF SUPREME COURT. 


. If an execution be issued upon a judgment, and levied while the judgment is a lien 
upon real estate, the effect of this is to continue the lien and its priority until the 
writ is executed, although before it is executed the time during which the judg- 
ment is alien, had elapsed.—The Bank of Missouri vs. Wells & Bates. 361 

A judgment cenfessed before a justice of the peace on a day not his law day is void.— 
Oyster vs. Shumate & Ammerman, 580 

A —— rendered by a justice of the peace on a confession not in writing is 
void.—Ib. 

. A judgment of affirmance by the supreme court is understood to bea judgment that 
the circuit court proceed to execute its own judgment, which is pronounced to be 
valida and in full force.—Meyer vs. Campbell, McNiff & Barnes. 603 

. When the supreme court designs to carry into effect its own judgment, a judgment of 
recovery must be superadded to the judgment of affirmance; and an execution from 
either the supreme or circuit court may enforce this judgment; but when issued 
from the circuit court it must be upon the judgment of the supreme court.—Ib. 

. The lien of a jucgment obtained in the circuit court in 1819, was not enforced by an 
execution which issued upon a judgment of the supreme court in 1823, affirming 
the forraer judgment.—Ib. 

. Administration—14. 


JURISDICTION. 


. Justices of the peace have jurisdiction over actions of trover where the damage claimed 
does not exceed fifty dollars.--Smith, adm’r. of Grove, vs. Grove. 51 

- Thecircuit court has jurisdiction over all actions instituted against a constable on his 
official bond, segardless of the amount claimed.—Pollock vs. Hudgens. 67 

. In suitsupon.a constable’s bond, the circuit court and justices of the peace have con- 

current jurisdiction, where the amount claimed does not exceed ninety dollars.—Ib. 
Martin vs. State. 471 


JUROR. 
. See Baldwin vs. State, 223 
JUSTICES COURTS. 


- Markham vs. Dozier & Pancoast. 288 
JUSTICE OF THE PEACE. 


. Justices of the peace have)jnrisdiction over actions of trover where the damage claimed 
does not exceed fifty dollars.—Smith, adm’r, of Grove, vs. Grove. 
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2. If the transcrip! filed in the clerk’s oflice shows that ah execution had been issued by 


the justice, and returned “no property found,” it is not necessary in a collateral 
suit to produce the originzl execu'ion to show that an execution was properly is. 
sued by the clerk.--Crowley vs- Wallace. 143 
‘3. A judgment confessed before a justice of the peace on a day not his Jaw day is void.—- 
Oyster vs. Shumate & Ammerman. 580 
4. A judgment rendered by a justice of the peace on aconfession not in writing 1s 
void.—Ib. 


LANDLORD AND TENANT. 


1. Ifa lessor by his wrongful act defeats the enjoyment of the property by the lessees, 
the Jatter may abandon the possession of the premises and exonerate himself from 
lability to pay rent.—-Jackson vs. Eddy et al. 209 


LAW COMMISSIONER OF ST. LOUIS. 


1. The “Jaw commissioner of St Louis county”? has not jurisdiction of aetions for false 
imprisonment.--Dufras vs. Washington. 572 


LIBEL. 


1. Any malicious prinied publication, which tends to expose a man to ridicule, con- 
tempt, hatred, or degradation of character, is a lible-—Keemle & Field vs. Sass. 499 


LICENSE. 


3. A license to practice law is not a contract investing the person to whom it is granted 
with rights which cannot be interfered with by the general assembly—it is a naked 
grant of a privilege which the State may revoke, or may impose such conditions 
upon its exercise as are deemed proper or demanded by the public interest. —Sim- 
mons vs. State. 268 


LIEN. 


1. On the 19th June, 1838, A mortgaged certain slaves in controversy to B; the mort- 
gage was recorded on the [8th July following. On the 25th May, 1837, a distress 
warrant egainst A issued from the treasury department of the Unitec States, which 
was levied by the marshal, on the slaves, on the 15th November, 1838. A sale 
of the slaves was made on the 11th June, 1839. Held, that the distress warrant 
could not become a lien upon the slaves until an actual seizure by the marshal.— 
Dean vs. Davis. 112 

2. If an execution be issued npon a judgment, and levied while the judgment is a lien 
upon real estate, the effect of this is to continue the lien and its priority until the 
writ is executed; although before it is executed, the time during which the judg- 
ment is a lien had elapsed—Bank of Missouri vs. Wells & Bates. 3h 

3. Bryan & Miltenberger vs. steam boat ‘‘Pride of the West.” 371 

4. Steam boat Sea Bird vs. Beehler. 569 


LIMITATION—STATUTE OF. 


1, Payments of interest by one of several joint obligors in a bond, before the statute of limitations 
attaches, takes it out of the statute as to the others.—Craig vs. Callaway county 
court. 

2. The statute of limitations does not commence to run against a New Madrid claimant, until 
the plat and survey of the land located have been returned to the recorder of land titles. 
This return consummates the claimant’s title. —Cabanne vs. Lindell. 

3. To entitle a defendant to the benefit of the statute of limitations, he must cither plead it 
or give notice under the general issue that he intends to rely upon it,—Benoist vs. 
Darby assignee of Anderson to use of Camden. 196 

4, When the statute of limitations begins to run, no subsequent disability will stop it.—Lan- 
des et al vs. Perkins. 


MANDAMUS. 


1. A mandamus is the proper proceeding to compel county courts to do their duty respecting 
roads,—Platte county court vs. McFarland et al. 1 


MARRIAGE. 


1. Marriage isa civil contract, and cannot be dissolved by the State legislature.—Bryson vs. 
Campbell. 4 





MECHANICS’ LIEN. 


i. Where a mechanic renders services, or furnishes materials for a building under a coniract, 
the lien attaches under the actof 1835. when the services commence, or upon the de- 
livery of the first articles; and the lien is perfected by filing an account within six 
months after the commencement of the contract.—Vito Viti vs. Dixon. 


MISTAKE. 
1. Bonds and notes—7. 


MORTGAGE. 


1. A mortgagee of personal pronerty is, after judgment of foreclosure, and before sale, re- 
garded in law as the absolute owner ; and may maintain an action of trover to recover 
the value thereof.—Dean vs. Davis. 

2. On the 19th June, 1838, A mortgaged certain slaves in controversy to B; the mortgage 
was recorded on the 18th July following ; on the 25th May 1837, a distress warrant 
against A issued from the treasury department of the United States, which was 
levied by the Marshal, on the slaves, on the 15th November 1838: a sale of the slaves 
was made on the 11th June 1839: Held: 

Ist. That the distress warrant could not become a lien upon the slaves until an actual seizure 
by the Marshal. 

2d. ‘That-prior to an actual levy by the Marshal, A, the mortgagor, had parted with his title 
to the slaves. 

3d. Therefore, the title of B, the mortgagee, to be good against a purchaser at the Mar- 
shal’s sale-—Ib, 

3. A mortgagor, and those claiming under him, are estopped from saying that no title was 
conveyed to the mortgagee.——Bailey vs. the trustces of Lincoln Academy. 

4, Ejectment-—4. 


MOTION. 


l. Where a cause has been removed from one county to another by a change of venue, an 
application by a party for a rule upon the clerk of the court in which the suit was in- 
stituted, to transmit original papers in the cause, should specify distinctly and particu- 
larly the papers desired.-—-Maddin et al vs. J. and S, Cole. 


NEGOTIABLE NOTES. 


1, A blank endorsement of paper not negotiable, is a mere authority to the holder to fill it 
up, but until this is done, the legal title remains in the payee.—Taylor vs, Larkin 
Assignee of Block. 


NEW MADRID CLAIMS. 


1, If a location and survey of land have been made within the time required by the act of 
Congress of April 1832; a failure on the part of the surveyor general to make a return 
to the recorder will not render the location and survey void ; though it might delay an 
appropriation of the land.--Cabanne vs Lindell. 

2. The statute of limitations does not commence to run egainst a New Madrid claimant, 
until the plat and survey of the land located have been returned tothe recorder of land 
titles ; this return consummaites the claimant’s title.--Cabanne vs. Lindell. 


NEW TRIAL 


1. The discovery of new evidence relating to a point, tried in the issue, and upon which evi- 
dence was given, is merely cumulative and not good ground for a new trial.—Beau- 
champ vs. Sconce. 

2. If the court gives irrelevant or erroneous instructions, and the verdict of the jury is 
against the instructions, but in accordance with the law applicable to the facts of the 
case, a new trial should not be awarded.---In the matter of Pratte & Cabanne. 

3. A new trial should not be granted to a party upon the ground that he was mistaken as to 
the nature of his case, or as to what the witnesses would swear.--Robbins vs. the 
Alton Marine and Fire Insurance Company. 


NOTICE. 


1, Sheriff had five executions in his hands at the same time in favor of different persons, 
against the same defendant: he served one notice of garnisheement upon A, in which 
he was required to appear and arswer such interrogatories as might be filed by the 
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several plaintiffs, naming them, touching his indebtedness to defendaut. 
Held to be a sufficient service of the notice,—Quarles & Thompson vs, Porter. 


OFFICE AND OFFICER. 


1. If an execution is regular upon its face, and emanates from a court having jurisdiction 
of the subject, it will justify an officer in making a levy. He is not bound to go 
behind the writ and inquire whether the judgment upoa which it issued is regular.— 
Higdon vs. Conway. 295 


PAYMENT. 


1. A receipt in full of all demands, raises a strong presumpitivn that all previous dealings be. 
tween the partiesare adjnsted. This presumption may be rebutted by direct proof or 
strong circumstances. —Gibson vs Hanna. 162 


PLEADING. 


1. Should the true intent and meaning of a deed be mis-stated in the declaration, the vari- 
ance is cured, 1f the deed be set out in the plea on oyer and non est factum be pleaded, 
—Wood vs. Harris, 74 

On such issue the only question at trial is, whether the deed, as set out in the plea, was 
executed by the defendant or note—Ib, 

. A demurrer to any of the subsequent pleadings, brings up the sufficiency of the pleadings 
which have preceded the demurrer.- -Marshall vs. Platte county to use of Johnson, 

. Where a demurrer to a plea is overruled, if the plaintiff does not obtain leave to withdraw 
his demurrer and file a replication, it amounts to an election on his part to stand on 
the demurrer ; and the cause ought not to be tried, but judgment should be rendered 
for the defendant.---Ib. 

. A bond made payable to the justices of the county court, by their names, for the use of the 
county, should be sued upon in the names of the surviving justices to whom it was 
executed: choses in action do not go in successions.---Craig vs. Callaway county 
court. 

6° The object of the 3d and 4th sections of the act ** to enable counties to make contracts, ” 
&c., (Rev. Stat. p. 289) is not to change the rules of pleadings, but to place counties 
upon a footing with individuals.--.Linn county vs. Holland and Beckett. 

7. Where a note is executed to another for the use of a county, suit brought upon it must be 
instituted in the name of the person who is the legal owner.---Ib. 


POWER. 


1. Testator gave all his estate, both real and personal, to his wife during life: also gave her 
power to dispose of all his estate at her death. Held that the wife acquired only a life 
estate in the property of her husband. That the power of dispositicn given to the 
wife is a mere power, and if not executed, the property, both real and personal, at the 
death of the wife, descends tothe heirs of the testator.---Reuby et al vs Barnett. 


PRACTICE. 


1. Where a cause has been removed from one county to another by a change of venue, an 
application by a party for a rule upon the clerk of the court in which the suit was in- 
stituted, to transmit origina] papers in the cause, should specify distinetly and partic- 
ularly the papers desired.---Maddin et al vs J. & S. Cole. 

2. Before a plaintiff can recover against an answer made by 4 garnishee, he must disprove it 
according to the ordinary rule of disproving an answer filed to a bill of discovery.-- 
Quarles & Thompson vs Porter. 

3. The circuit court may properly permit a jury to take to their room written instruments 
read as evidence before them upon the tria!.--- Hanger vs Imboden. 

4. When a court of limited jurisdiction acts without authority, no writ of error lying on its 
judgments, the validity of its proceedings may be questioned in a collateral action.--- 
State to use of Collins vs Stephenson et al, 

5. If a plaintiff proves the fact set forth in his declaration, the court is not authorized to in- 
struct the jury that the plaintiff cannot recover, for the reason that his declaration sets 
out no cause of action, or sets it out defectively----Bury vs City of St. Louis. 298 

6. If a defendant neglects to demur toa defective declaration, he cannot avail himself of the 
objection at the trial, but will be put to his motion in arrest of judgmeut----Ib. 

7. A plaintiff is not bound to prove more than he asserts in his declaration; if his declaration 
is insufficient, the defendant should demur or move in arrest of judgment .--Mullen vs a 
Pryor. 

8. A vinlaaied with B to build for him a boat hull, and deliver it on astated day. He failed 
to deliver it until two months after thetime specified ; but B received itat the time 
without objection ; A sued to recover a portion of the stipulated price ; B offered to 
prove that by reason of this delay he had failed to realize the profits of the boat during 
these two months. Held to be no bar to A’s right to recover the stipulated price.--- 
Taylor vs Maguire. 313 

9, Any competent evidence of the execution of a bond, however slight, will authorize the 
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reading of it in evidence: whether the evidence is sufficient to prove its exccuiion, is 
a question of fact forthe finding of the jury.-.-Hicks vs Choteau Adm’r. of Choteau 341 

. If there is any evidence tending to prove a fact, its sufficiency should be determined by 
the jury ; in such case the court ought not to instruct the jury that a party ‘‘is not en- 
titled to recover.’’.--Robbins vs Alton Marine and Fire Insurance Company. 33! 

. Where there is any evidence tending to prove a fact in issue in a cause, it is the province 
of the jury to determine upon its sufficiency.---Choteau & Valle vs Steamboat St. 
Anthony. 389 

2. Upon the day of trial, and after the cause has been once continued at a term subsequent 
. the issue term, it is too late to present a petition for a discovery.---Glasgow ys 
witzer, 

13. To entitlea party in civil suits, to a change of venue, he must give to the adverse party 
reasonable notice of his application.---Byrne vs the Board of President and Directors 
of the St. Louis Public Schools. 

74, Leading questions may be asked, in the sound discretion of the court, on a direct exam- 
ination, where a witness is interested to defeat the party calling him, or manifests a 
disposition to evade questions, or appears reluctant and unwilling to give evidence.— 
Walsh vs Agnew. 

. A bill of discovery may be read to a jury when offered merely as instructory to the 
answer.---Ib. 

. Plaintiff instituted suit, with process of attachment against A, and attached as his, certain 
property which was claimed by B, who interpleaded ; defendant agreed with plaintiff 
that if he would permit the attached property to be delivered to B, to be sold, he would 
pay plaintiff the amount of the proceeds of the sale, or deliver to him similar property, 
in the event that the interpleader suit should be finally decided against B. Held--- 

ist. That to entitle plaintiff to recover upon this agreement of defendant, it was not necessa- 
ry to prove that the property attached belonged to A; the determination of the 
interpleader in favor of the plaintiff, fixed defendant s liability. 

2d. That although the defendant is a stranger to the interpleader suit, the record of it is 

proper evidence to show how it was determined. 

3d, That it was not necessary for the plaintiff to aver or prove if averred, that the defend- 
ant had notice of the termination of the interpleader suit; nor to aver or prove a de- 
mand of the money or property ; nor, to aver or prove that the defendant had notice of 
the nett proceeds of the sale of the attached property, to enable him to recover..--Ib. 

17. Where a plaintiff in a suit takes a non-suit, and institutes a new suit by filing the same 
origina! declaration, although this is improper practice, it is not sufficient cause for re- 
versing a judgment.---Jeffries vs McLean Ex’r. 53 

18. Where the cashier of a bank, through mistake, cancels a note executed to the bank, it 
does not affect the right of the bank to recover the debt.---Boulware vs. the Bank. 542 


PRACTICE IN CRIMINAL CASES. 


1. When.a juror qualifies himself under the statute, and the presiding judge accepts him, 
the supreme court cannot say that he committed error in accepting him.— Baldwin vs 
State. 223 

2. Upon au indictment for murder in the first degree, the defendant implicaly admitted the 
killing, aud placed his defence upon the fact that at the time he did the act he was in- 
capable of crime by reason of being insane. Held: 

That if the defendant failed to establish his defence to the satisfaction of the jury, they were 
bound to find him guilty of murder in the first degree. ---Ib. 

3. Upon a plea of insanity to an indictment for murder in the first degree, it is competent 
for a witness to give his opinion as to the state of defendant’s mind prior to and at the 
time he committed the act.—Ib. 

4. If an indictment found upon the 7th and 8th sections of an act to sustain the credit of the 
State, (Sess. acts 1847, p. 123) follows the language of the actin its description of the 
offence charged, it is good.--Simmons vs. State. 268 

5, To furnish another with money to set up a faro bank, and receive a part of the winnings, 
is not an uffence against the 16th section of the 8th article of the act. concerning 
crimes and their punishments, Rev. Statutes 1845 p. 402 —O’Blennis vs. State. 311 

6, A plea in abatement to an indictment, alleging the pendency of another indictment for 
the same offence, should specifically show that the indictment plead to was the one first 
found, and that the offensive act charged in each indictment is the same.— Austin vs. 
State. 393 

7. A licensed auctioneer cannot delegate to another his authority to sel.---Stone vs. State. 400 

8. An indictment for.a felony should not be ducketed, nor entered upon the minutes or records 
of the court, unless the defendant be in custody or on bail.—State vs.‘Corson. 404 

9. Upon an indictment for selling liquors contrary to the statute concerning groceries and 
dram-snops, it is not proper for the State to ask a witness whether ale, porter and beer 
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are intoxicating liquors within the meaning of the above act.—State vs. Wittmar. 407 

10. A person committing larceny -abroad, coming into this State and bringing the stolen 
-property with him, may be indicted, convicted and punished in the same manner as if 
the larceny had originally been committed here.-—Hemmaker vs. State. 453 

11, Conley vs. State. 162 

12. Where a criminal cause has been continued until the next regular term, upon the appli- 
cation of the State, it is error for the court three days after to set aside the order of 
continuance and put the defendant upon his trial at an adjourned term against his 
consent.—-MeKay vs. State. 

13. If an indictment upon the statute concerning “billiard tables,” describes the offence in the 
words of the act, it is good.—-State vs. Kesslering. 

14. If a person indicted for an offence, and imprisoned, be not tried before the end of the 
second term after the lanse of the term at which the indictment is found, he is entitled 
to a discharge.--Robinson vs State. 

15. The confession of a defendant not made in open court, or on examination before a com- 
mitling conrt, but to an individual, uncorreborated by circumstances, and without proof 
ahunde that a crime has becn committted, will not justify a copviction,—Ib. 


PRACTICE IN SUPREME COURT. 


1. Where the circuit court permitted a party to give in evidence his own declarations to 
prove a fact, the judgment will not be disturbed for that reason, if the same'fact 
was established by other and legal evidence.--Bradford vs, Pearson, il 

2, The supreme court will not interfere with the verdicts of juries, found upon the weight 
of evidence where no instructions have been a-ked.-—Penn vs, Lewis. 

3. Baldwin vs. State. 223 

- 4. Mead & Beekman vs. Knox. 284 

5. Appellant, who was an administrator, agreed with the appellee to let a judgment be 
rendered against him inthe circuit court for a certain amount, with the under- 
standing that it should be credited with such amount of offsets as the county court 
of the county shall thereafter allow him upon a settlement to be made. Upon the 
facts of the case, the circuit court stayed execution of the judgment, except as to 
the sum of $176 73, which judgment 1s affirmed.-. Wilkson et al. vs. State, to use 
of Strong ct al, 

6. If the facts of a case warrant the finding of a jury, the supreme court will not dis- 
turb it.—Robbins vs. The Alton Marine and Fire Insurance Co. ; 

7. When a judgment is rendered for a greater amount of damages than that laid in the 
declaration, itis error ; and the judgment shou!d be reversed.—Beckwith adm’r. 
of Smith vs. Boyce, . 

8. A decree of the circuit court which is warranted by the facts of the case will not be 
disturbed,—-Mc Dowell vs, Shields & Bolton. 

9. Where the instructions given to the jury contain the law applicable to the facts of the 
case, and the evidence warrants the verdict of the jury, the supreme court will not 
set it aside.--Lemp vs, Streiblein. 

10. Where the circuit court refuses to grant a continuance to a party showing good and 
sufficient cause, such as the absence of material witnesses, it is good ground for re- 
versing the juégment.--McKay vs. State, 492 


PRAIRIES. 


. The word ‘‘farms,” as used in the statute to prevent the firing of ‘‘woods, marshes, 


and prairies,” is not confined to enclosures.--Finley, to use of Boone county, vs. 
Langston. 


PREEMPTION. 


. A person having settled upon one quarter section of land and cultivated another—be- 
ing entitled to elect, on which he will prove his right of pre-emption—cannot 
prove his right to and enter one upon condition that such entry should be cancelled 
in the event that his right. of pre-emption tothe other should be established by the 
decision of the commissioner of the general land office—~McDaniel vs. Orton & 
Mudgett. 


. The register and receiver have no authority to permit a party to vacate his entry.—Ib. 


PRESUMPTION. 


- Mullen vs. Pryor. 


2. When the same person is executor of an estate. and guardian of a distributee, and 
there is nothing to show in which capacity he holds funds, after payment of debts 





INDEX. kz 


PAGE. 
and settlement of the estate, heshall be presumed to hald them as guardian,—State 
to use of Jacobs and wife vs. Hearst adm’r. of Hearst, 365 
3, Lackland vs. Pritchett. 484 


RECEIPT. 


1. A receipt in full of all demands, raises a strong presumption that all previous dealings 
between the parties are adjusted. This presumption may be rebutted by proof or 
strong circumstances —Gibson vs. Hanna. “a 


REGISTER AND RECEIVER. 


The register and receiver have no authority to permit a party to vacate his entry. — 
McDaniel vs Orton & Mudgett. ; a 


RELEASE. 


. An attorney at law entrusted by the plaintitfs with the management of an execution 
in their favor against A, cannot release and discharge from answering to the at- 
tachment, a garnishee summoned as a debtor of A, without a special authority, 
express or implied from his clients. Such release, by an attorney at law, without 
special authority from his clients, is not in the line of his general etnployment, 
and is inoperative.—Quarles & Thompson vs. Porter. oa 

. Hogg, adm’r. of Garrett, vs. Breckenridge & Ferguson. 


ROADS AND HIGHWAYS. 


. When the owner of Jand upon which a State road is located, executes a grant, as re- 
quired by the statute, the public then acquires a right of way dver it.— Wilkerson 
vs. Buchanan county. ; 

. Upon the report‘of the commissioners or jury of the damages assessed in favor of the 
owner of lard upon which a State foad is located, he acquires a vested right to the 
amount, and is entitled to a warrant therefor, whether the road‘ ever be actually 


opened or not.—Ib. 
SECURITY. 


. A co-security not a party to the suit, is a competent witness against his ga-security.— 
Craig vs. Callaway county court. 

. A purchased a tract of iand from C—executed his note for the purchase money with 
Bas surety. By the terms ‘of Sale C retained a lien to secure the purchase money: 
A afterwards became insolvent, and the land was sold under execution and pur- 
chased by D; C obtained judgment upon the rote against A and B, and levied 
his execution upon the land. D filed his bill and prayed that C be restrained trom 
selling the land until the property of B, the surety, be exhausted. Held, 
ist. That C had a right to make his debt off the land in the first instance. 
2d. That if the debt be made off the surety a ¢ourt of equity ‘would substitute him 
in the place of the creditor, and give him every preference and lien which the 
creditor had.—Cole county and E. Barcroft vs. Angney, Price and Davison. 


SET-OFF. 


. Banoist vs. Darby, assignee of Anderson to use of Camden. 

2. In an action of assumpsit instituted by plaintiff against defendant for services as agent, 
it 1s competent for the defendant to set off amounts of moneys collected for him 
by the plaintiff while in his employ, without proving a demand prior to the time of 
instituting the suit.—Paul vs. Carroll. wt 437 

. A chose in action which is assignable cannot be set-off by a person to whom it is 
transferred, if he holds it merely as a trustree—Mc Donald vs. Harrison. 447 


SHERIFF—TRIAL BEFORE. 


. Upen a trial of the right of property before a jury, summoned by a sheriff, the claim- 
ant recovered less than half (in value) of the property claimed by him, the sheriff 
taxed all the costs against him. 
re that the taxation of the costs by the sheriff was right.—Taylor vs. 

orman. 


328 


SHERIFFS, DEED. 


1, The certificate required to. be endorsed by the clerk upon a sheriffs deed, need only be 
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a certificate that the deed was acknowledged. If, however, he adds a copy of ihe ’ 
entry required to be made by him on his record, it is superflaous, and will not vi- 
tiate the acknowledgment.—Crowley vs. Wallace. 143 
2. A sheriff ’s deed may be impeached and set aside for fraud, by a proceeding upon bill 
in chancery.—Teubner vs. Moller: 528 


SAERIFFS SALE. 


1. A sale, by a sheriff under execution, of an undivided and unknown interest in two ad- 
joining tracts of land, at the same time, is valid.—Hammond et al. vs. Scott 238 

2. Inadequacy of price is not, of itself, sufficient ground for setting aside a sheriff’s sale 
of real estate.—Ib. 

3. The fact that the sheriff sold at an earlier hour in the morning than is usual for making 
sales, would not invalidate a sale, if legally conducted in all other respeects.—Ib. 

4. The title of a bona fide purchaser at a sheriff ’s sale cannot be declared void ia a collat- 
eral proceeding, on account of any error or irregularity in the judgment or exe- 
cution.—-Landes et al. vs. Perkins. ‘ 

5. The sale of attached property by a sherifunder an order of a circuit judge in vacation, 
prima facie passes the title to the property to the purchaser, although the sheriff ’s 
return in the attachment suit is insufficient—Chambers vs. Kelly. 


SPANISH GRANT. 


1. Where a Spanish grant has been reported upon by the commissioners acting under the 
acts of Congress of July 9, 1832, and March 2, 1833, and confirmed by the act of 
Congress of July 4, 1836, the courts of this State cannot question the validity. of 
such confirmation upon the ground that no survey had been previously made under 
the Spanish government.—Archer vs. Bacon. 

2, The effect of a confirmation by the board of commissioners for the adjustment of Jand 
titles in the territory of Louisiana under the act of Congress of March 3, 1807, is 
to vest the legal title in the claimant or his legal representatives.—Landes et al. vs. 
Perkins. 

3. The Spanish law of abandonment was in force in the teriitory until the year 1816. 
Abandonment is a question of, fact depending upon the intention of the party at the 
time of relinquishing possession.—Ib. 

4. The territorial act of limitations of 17th Dec., 1816, abolished all prescription.—Ib. 

5. Landes et al, vs. Perkins. 
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ST. LOUIS—CITY OF. 


1. When the.‘‘city attorney” for the city of St. Louis, performs a, duty imposed by ordi- 
nance, he is entitled to the compensation therefor, fixed by ordinance, and: no 
other.--Carroll vs. city of St. Louis. 

2. The mayor of the city of St. Louis has no authority, under the city ordinance, to ap- 
point an attorney so as. (9 make the city liable tor his services.—Ib. 


TIME. 


1. In computing the time within which suit against a boat for stores should be com- 
menced, the day on which the delivery was completed shoula be excluded,—Steam 
boat Mary Blane vs. Beehler, -. 


TRANSCRIPT. 


1. If the transcript filed in the clerk’s office shows that an execution had been issued by 
the justice, and returned ‘‘no property found,” it is not necessary in a collateral 
suit to produce the original execution to show that an execution was properly is- 
sued by the clerk.—Crowley v3. Wallace. 


TRESPASS. 


1. Title to personal property is not necessary to maintain trespass against a stranger to 
the title. Possession undera claim of title when the trespass is committed, is suf- 
ficient.—Boston vs. Neat. 

2. In an action of trespass, under the statute, the judgment should be for treble the 
amount of damages assessed by the jury, unless it appears that the “defendant had 

. probable cause to believe that the jand on which the trespass is alleged to have 
een committed, or that the thing so taken, carried away, injured or destroyed, 
was his own.””—Emerson vs, Beavus. 
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TROVER. 


1. Justices of the peace have jurisdiction over actions of trover where the damage claimed 
doea not exceed fifty dollars.—Smith, adm’r. of Grove, vs. Grove. 

‘2. An administrator can maintain an action of trover in every case where the deceased 
might have done in his life time.—Ib, 


TRUST—TRUSTEE. 


1. An administrator is a trustee, and cannot set up the statute of limitatiéns in bar to the 
next kin or persons entitled to the distribution of assets.\—Rubey et al. vs. Barnett. 
2, A purchase of trust property, by a trustee at a very reduced price, carries fraud on its 
face.—Ralph Smith et al. vs Isaac, William et al. (of color.) ‘ 
3. A purchased a tract of land at a government land sale in 1819—paid one-third of the 
urchase money—the balance payable in instalments. Before the part payments 
aun due, A died, and his widow completed the purchase with her own funds. 
A patent issued inthe name of A. Held, 
That the widow is not a stranger to the transaction. That a trust estate in the land 
equivalent to the amount paid by her resulted in her favor.—Thompson vs. Rerive. 
4, A person who takes title from the heirs of-a patentee with knowledge that the pur- 
chase money was paid by another, becomes a trustee for the latter; and the laiid in 
his hands, stands charged with the trust as though no transfer had taken 
lace.—Ib,. 
5, An caaeeiel instrument of writing conveying land in trust to secure the payment of a 
debt, is not sufficient per se to authorize a sale and conveyance of the land by the 


trustee.--Sappington vs, Boly. 
VARIANCE. 


1. Should the true intent and meaning of a deed be mis-stated in the declaration, the Va- 
-Tiance is cured, if the deed be set out in the plea on oyer and non est factum be 
pleaded.— Wood vs, Harris. 

2. The declaration sets out the judgment under a “‘prout patet per recdrdam,” as a judg- 
ment for $125, together with the plaintiffs costs in that behalf expended, whic 

are averred to amount to the sem of $10, The record offered in evidence showed 
a judgment for $125, and costs generally, without specifying any amount, 
Held, to be a fatal variancex— Lackland vs. Pritchett. 


WILLS. 


1. If the witnesses who attest the execution of a will are competent at the time of the 
execution, a subsequent incompetency will not affect the validity or formality of its 
execution.—Holmes at al. vs. Hollman, &c. 

2. If heirs at law are subscribing witnesses to a will, but are not legatees or devisees un- 
der it, upon a proceeding to establish the will, if they refuse to testify upon the 
ground that they are parties to the record, other witnesses may be examined to es- 


tablish it.—Ib. 
WITNESS. 


1, Fraudulent conduct on the part ofa witness, does not render him incompetent to tes- 
tify. His competency in no wise depends upon his ¢redibility.—Rose vs. Bates. 

2, A co-security nota party to the suit is a competent witness against his co-security. — 
Craig vs. Callaway county court. 

3. A justice of the peace before whom a cause was tried, is a competent witness to prove 
the — upon which the cause was determined.~-Taylor vs, Larkin, assignee 
of Block, 

4, Benoist vs. Darby, assignee of Anderson, to use of Camden. 

5, Lee etal. vs. Murray. 

6, Hayden vs. Cornelius, Lamme & Payne. 

7. Hogg, adm’r, of Garrett, vs. Breckenridge & Ferguson, 
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